
 
 

 
  

 

APPENDIX 5 – LEGAL TEST 
 

Licensing (Scotland) Act 2005 
Part 4 & Sections 56-61 and Schedule 4 
Application for an Occasional Licence  

 
LEGAL TEST 
 
The legal test is set out in Section 59 of the Act.   
 
(1) An occasional licence application received by a Licensing Board is to be 

determined in accordance with this section 
 
(2) If the Board has not received any –  
 
 (a)  …1 
 (b) report from a Licensing Standards Officer under Section 57(3), or 
 (c) notice of objection or representation under Section 58(1), 
 Relating to an application, the Board MUST GRANT the application unless the 

application must be refused under Section 56(6A)2, 64(2)3 or 65(3)4. 
 
(3) In any other case, the Board MUST consider whether any of the grounds for 

refusal applies and, 
  
 (a)  If none of them applies, the Board MUST GRANT the application, or 
 (b)  If any of them applies, the Board MUST REFUSE the application. 
 
(4) The Board MAY hold a hearing for the purposes of determining any application 

which is to be determined in accordance with subsection (3). 
 
(5) Where the Board does not hold a hearing, the Board MUST ensure that, before 

determining the application, the applicant is given an opportunity to comment 
on any such notice or report as is referred to in subsection (2). 

 
(6) The grounds for refusal are –  
 
 (a)  that the premises to which the application relates are excluded premises 
 (b)  that the application must be refused under section 56(6A), 64(2) or 65(3), 
 (c) that the Licensing Board considers the granting of the application would be 

inconsistent with one or more of the licensing objectives, 
 (d)  that, having regard to –  
  (i) the nature of the activities proposed to be carried on in the premises to 

which the application relates, 
  (ii) the location, character and condition of the premises, and 
  (iii) the persons likely to frequent the premises 

 
1 Repealed by the Criminal Justice and Licensing (Scotland) Act 2010 
2 Granting the application would result in the occasional licence limit being exceeded 
3 Granting the application would result in 24 hour opening 
4 Granting the application would exceed the maximum off sale core hours of 10am – 10pm 



 
 

 
  

 

  The Board considers that the premises are unsuitable for use for the sale of 
alcohol 

 
(7) …5 
 
(8) In determining any application which is to be determined in accordance with 

subsection (3), the Board MUST take into account any report from a Licensing 
Standards Officer under section 57(3). 

 
 
There are five licensing objectives which underpin the 2005 Act.  These are: 
 

• Preventing crime and disorder 
• Securing public safety 
• Preventing public nuisance 
• Protecting and improving public health, and 
• Protecting children and young persons from harm. 

 
The Licensing Board’s policy statement must promote these licensing objectives and 
sets out how the Board expects applicants to comply with and promote the 
objectives.  The following parts of the policy are relevant to the consideration of 
applications for premises licences and provisional premises licences: 
 

• Appendices 1 and 2 to the Main Policy Statement  
• Supplementary Policy 4 – Operating Hours 
• Supplementary Policy 6 – Licence Types and Board Procedures 
• Supplementary Policy 7 - private members clubs 

 
1. A Licensing Board MAY, on the application of any of the persons mention at 

paragraph 2. below, made in relation to any premises (other than licensed 
premises) within the Board’s area, issue to the applicant a licences (referred 
to as an “occasional licence”) authorising the sale of alcohol on the premises. 

 
2. Those persons are –  
 
 (a) the holder of a premises licence, 
 (b) the holder of a personal licence, and 
 (c) a representative of any voluntary organisation. 
 
3. The Act and the Occasional Licence (Scotland) Regulations 2007 prescribe 

the format of the application for an occasional licence and the format of the 
licence itself. 

 
4. An occasional Licence has effect for such period of NOT MORE THAN 14 

days as the Licensing Board may determine. 
 
5. A Licensing Board MAY issue an occasional licence in respect of any one 

voluntary organisation in any period of 12 months –  
  

 
5 Repealed by the Criminal Justice and Licensing (Scotland) Act 2010 



 
 

 
  

 

 (a) not more than 4 occasional licences each having effect for a period of 4 
days or more, and 

 (b) not more than 12 occasional licences each having effect for a period of 
less than 4 days, 

  
 Provided that, in any period of 12 months, the total number of days on which 

occasional licences issued in respect of the organisation have effect does not 
exceed 56. 

  
 Private Members Clubs and Occasional Licences 
 
6. The Licensing (Clubs)(Scotland) Regulations 2007 provide that despite the 

fact that a premises licence is in effect in respect of premises used wholly or 
mainly for the purposes of a club which falls within the description of “licensed 
premises” it does not prevent an occasional licence being granted in respect 
of the premises. 

 
7. The provisions set out for voluntary organisations at paragraph 5. above, also 

apply to Private Members Club in relation to occasional licences. 
 
8.  For any period during which an occasional licence has effect in respect of 

those premises, the conditions of any premises licence issued in respect of 
the premises are NOT to have effect. 

  
 Notification of Applications 
 
9. The Board MUST give notice of the application to the Chief Constable and 

any Licensing Standards Officer for the area.  21 days are allowed for 
responses. 

 
10. The Board can waive the period of 21 days to such shorter period of not less 

than 24 hours as the Board may determine (This is normally done for Funeral 
Teas) 

 
11. Applications for occasional licences MUST be advertised on the Board’s 

website.  Members of the public have 7 days6 in which to lodge a 
representation or objection (unless the circumstances in paragraph 10 above 
apply in which case no advert is required). 

 
12. A Licensing Standards Officer may submit to the Board a report setting out the 

Officer’s comments on the application. 
 
13. Any person may be notice to the Licensing Board –  
  
 (a) object to the application on any ground relevant to one of the grounds of 

refusal, or 
 (b) make representations to the Board concerning the application, including in 

particular, representations 

 
6 Paragraph 18  The Licensing (Procedure)(Scotland) Regulations 2007 



 
 

 
  

 

   
(i) In support of the application, or 
(ii) As to conditions which the person considers should be imposed. 

 
14. Where the Board receives notice of an objection or representation the Board 

MUST 
  
 (a) give a copy of the notice to the applicant, and 
 (b) have regard to the objection or representation in determining the 

application. 
  
 Determination 
 
15. The Board’s current Scheme of Delegation make the following provisions for 

determination of applications for occasional licences:- 
 

2.3 

Occasional Licence or 
Extended Hours 

 
(“Fast Track”) 

S.57(4), S,69(4) and 
Schedule 1, Paragraph 

10(1) 

Determining whether an 
application for an occasional 
licence or occasional extension 
requires to be dealt with quickly. 
Clerk in consultation with the 
Convenor 

2.4 

Occasional Licence 
 

(Objection/Contrary 
to Policy) 

S.59, and Schedule1, 
Paragraph 10(1) 

Determining whether or not the 
Licensing Board will hold a 
hearing to determine an 
application for an occasional 
licence where an objection, 
representation or a notice 
recommending refusal from the 
Chief Constable or Licensing 
Standards Officer or where the 
application is contrary to the 
terms of the Board’s Policy  
Clerk in consultation with the 
Convenor 

2.5 
Occasional Licence 

 
(Objection) 

S.59 and Schedule 1, 
Paragraph 10(1). 

Where a decision has been taken 
by the Convenor and Clerk not to 
hold a hearing in terms of Section 
59(4) of the Act, the 
determination of the application 
following an opportunity for the 
applicant to comment on the 
representation in terms of Section 
59(5) 
Clerk in consultation with the 
Convenor 

2.6 

Occasional Licence or 
Extended Hours  

 
(Lodged Late or Contrary to 

Policy) 

S.59, S.70 and 
Schedule 1, Paragraph 

10(1). 

Determining whether to accept an 
application for an occasional 
licence or occasional extension 
that has been lodged late in terms 
of Board’s Policy. 
Clerk in consultation with the 
Convenor 

3.9 Occasional Licence   
 

(No Objection) 

S.59 and Schedule 1, 
Paragraph 10(1). 

Determining an application for 
an occasional licence – where 
no objections or representations 
have been received, nor a notice 



 
 

 
  

 

recommending refusal from the 
Chief Constable or any report 
from the Licensing Standards 
Officer recommending refusal 
including late applications which 
the Convenor has approved in 
terms of 2.5 above. 
Delegated to the Clerk 

3.10 Occasional Licence or 
Extended Hours 

 
(Funeral Teas) 

Schedule 1, Paragraph 
10(1). 

Determining an application for an 
occasional Licence or occasional 
extension that has been lodged in 
respect of a funeral tea. 
Delegated to the Clerk 

3.11 Occasional Licence 
Conditions 

S.60 and Schedule 1, 
Paragraph 10(1). 

To impose conditions under S60 
in respect of an occasional 
licence as necessary or expedient 
for the purpose of any licensing 
objective. 
Delegated to the Clerk 

 
 Each application must be determined on its own merits. 
  
 Conditions of Licence 
 
16. There are mandatory conditions which must attach to every occasional licence 

granted.  These are set out in Schedule 4 of the 2005 Act. 
 
17 The Boards also have a pool of local licence conditions that may attach to an 

occasional licence.  Only those that are appropriate to the event being 
licensed will be attached. 

  
 SCOTTISH GOVERNMENT GUIDANCE 
 
18. Chapter 9 of the Scottish Government’s Statutory Guidance to Licensing 

Authorities relates to Occasional Licences.  The Board should note that in 
terms of Section 142(4) of the Act, a Board deciding not to follow this 
guidance must give Ministers notice of that decision together with a statement 
of the reasons for it. 

 
 



 
 

 
  

 

EXTRACT FROM SCOTTISH GOVERNMENT GUIDANCE RELATING TO 
OCCASIONAL LICENCES 

 



 
 

 
  

 

 



 
 

 
  

 

 



 
 

 
  

 

 



 
 

 
  

 

 



 
 

 
  

 

 



 
 

 
  

 

 

 


